RHORT FORM CRDER

NEW YORK STATE SUPREME COURT ~ QUEENS COUNTY

Present: IAS TERM, PART 25
HSBC BANK USA, NATIONAL ASSOCIATION AR h Tnddex No.: 143332013
TRUSTEE FOR WELLS FARQO ASSET SECURITIES Motion Diste: 3/57201 8
CORPORATION, MORTGAGE ASSET- BACKED Motion Cel, No.: 64
PASS THROUGH CERTIFICATES, SERIES 2007-ARS Motion Seq. No.:4
Plaintifl,
-against-

MANDEEP AKA MK SINGH AKA NIKKI 8INGH
AKA MANDEEP NIKKI SINGH SINGH; SURINDER
SINGH: CORP.; NEW YORK CITY TRANSIT
ADJUDICATION BUREAU, NEW YORK CITY
PARKING VIOLATION BUREAL, COMMISSIONERS
OF STATE INSURANCE FUND; ASSET ACCEPTANCE
LLC AAO CITIBANK; ATLANTIC CREDIT & FINANCE
INC.; CACY OF COLORADO LLC; CAPITAL ONE BANK
USA. NA: CITIBANK 8QUTH DAKOTA, NA: CRIMINAL
COURT OF THE CITY OF NEW YORK; DISCOVER BANK;
GE MONEY BANK; LVNV FUNDING LLC; METRO
PORTFOLIOS, INC., MIDLAND FUNDING L1.C DBA IN
NEW YORK AS MIDLAND FUNDING OF DELAWARE,
LLC: MONOGRAM CREDIT CARD BANK OF GEORGIA;
NEW CENTURY FINANCIAL SERVICES INC; NEW YORK
STATE DEPARTMENT OF TAXATION AND FINARCE;
PORTFOLIO RECOVERY ASSOCIATES, LLC; ROBERT
MALISZEWSKT AND NYPTY, THE BROOKLYN UNION
GAS CO ; UNIFUND CCR PARTNERS (AAQ); UNITED
ST ATES OF AMERICA - INTERNAL REVENUE SERVICE:
VELOCITY INVESTMENTS LLC; WORKERS
COMPENSATION BOARD OF NEW YORK STATE;
NEW YORK CITY ENVIRONMENTAL CONTROL BOARD:

“RCHN DOES” and “lans Does”, said names being fictitious,
partics intended boing possible tenants or pocupants af premises,
snd eorpornticns, other entities ot persons who clsim oz may
cluien, a lien aguinst the premisey,



Befendunts,

X

The following papers dumbered 1 6 12 read 0 (his
Foreclostre and Sale; confirmation of Referes's Report,

and Award of Legal Foes,
PAPERS
NUMBERED
Notice of Mnlinn—Amduvim,-'ﬂxhibus..,.,‘,x..,.;.,.,.v...,.,..‘....-.,., 1~ 4
ATiemation i OPPOsOn...c..ci..cec i s, 5-9
Plaintiff*s Reply Affirmation in Su

ok by v o KRR 10-12
Upor: the foregolng papoes, it is bereby ordered that the motion s reslved s follows:
Plalneff, HSBC Bank USA, National Association as trustee for Wells Fargn Assst Securities
Corporation. Martgage: Asset-Backed Pass-Through Certificates Secles 2007-AR8 ("Plaingfi®),

moves for e Order granting Plaintiff an ordee Judgmmnt of Foreelosure and Sale; confinmation of
Refercn's Report; and Awerd of Legal Feos .

For the reasans set forth bolow, Plaintil's mation for » Judgment of forecfomre and sate is

denied without prejudice 10 regew followiny the submission of a new referee’s report,
Berkgronad

Plaioti M brought the within sction to forechosa on a ote atdd mottgage ratming Lo the property
bocwted : 144-13 222nd Sweet, Springfield Gerdens, New York 11413 ("Property”). Plaintfl
wbenitted 6 copy of the executed note, dated August§, 2_{307. wherem the Defendant gromised to pay
$450,000,00. The Nate was exocutsd by Mandesp Singh only. ‘Flolniff subraitted an Afidavit of
Apsil H. Hatfteld ("Htfield™, » Viee Prosident Loan Documentation For Wolls Fargs Bahk, N.A
("Wells Fargo™) the servicer and custodian of the nevrigage loan m issus for Phimilf, which asserts
that the Pooling and Servicing Agreement ("PSA"), dated a5 of November 29, 2007, governs the

relntionship between and among Wells Fargo end the Plaintiff, Prirsuant to the PSA, PlaintifTretains

2

rmotion for an order Judgment of



physical possession of the original mote and morigage for each martgage loans, and on November
8. 2007, the criginal endorsed Note and Mortgage were physically delivered to Wells Fargo.
Additianally, the Aidavit of Hatfield states that the Mortgnge Loan wad modified by agreement
between the Defendant and the Plaintiff an Deceiber 28, 2009, ahd that the Wells Frrgo's custodial
department perfonmed a certfication feview on Jamuary 11, 2012, confieming thet the original Note
was endorsed s rogisired, and Wells Fargo, as custodian for the TnlSl,‘hnd physical possession of
e cullateral file with the original endorsed Note on July 26, 2013, Furthermiore, Hatficld ayers tiat
e Defendant defanlted o the Mortgage Loan by fisling to make the payment dué Mcoh 1, 2012,
and alf payments thereafier. :

On March 27, 2014, this coun issucd  Prelinuinry Conference mw directing Plaindff o
file 2 Nate of Issue on or before October 3, 2014 and that alf stmtma\tyiﬁdgnieﬁﬁﬁplicﬁﬁom were
(o be made 10 later than sixty days afer the filing of the Note of ssue, '

On July 2, 2014, tsis cout Issved & Compliance Conference Onler dirocting PlaintiFto file
4 Note of Iseué on or before October 10, 2014. 5

On October 10, 2014, PlainGfT timely filed a Note of Issue. ‘Howigven on Apeil 13,2015, 8
stipulition was entered into by the parties vacating the Note al Iasue uifl'thl ix;éw‘f i I‘ién&ﬂ’ to ro-file
the Note of sswe “within sisty days of caanpledion of discovery” and soiordersd by the cout, The
parsies agreed that discovery will be compleeed upor the deposition of Piﬁnﬁéﬁ‘ on Apnl 17,2018

O April 17, 2015, Plaintiff's agent was deposed. '

(On Decerber 4, 2015, Plaintif¥ filed a Note of tssuc. |

Oz Apgt 4, 2016, Plaimiff filed a motion for summary judgment that was dended by Qpder

' The stipulation wes silent 8s to when the Summary Jxigment motion was tn be maxle,
3



dated August 4, 2016,

On November §4, 2016, Flaintlff snd Defendants Mandeep and Surinder Singh (colfectively
as “Defendants™ entered into & So-Ordered Stpulation “te proceed o tried before a THO (Judicisd
Hearing Officer)...”

On Sanuszy 10, 2017, the parties appeared bofors & Special Referee for & nonsjury trisl
whereln it vens determined that Plaint}ff established its entitlement to e Order of Refereace,

(i March 7, 2017, & Proposed Order Granting Summory Judgment and Defavlt Judgment
aad Appointing a Referoe, Jason Vishafek(“Referee™} o Compmitd Amounty Dos was signed by the
Specinl Refiree.

On August 22, 2017, the Referse issued hiy Referes’s Report of Amount Due (“Referee™s
Report™) premized on the Note and Mortgage set forth in the complaint, The Referec aleo relied upon
the Affidavit of Meeis of Armends L. Horrell (“Harrelf™), Wice President of Loar Documents For
Wells Fargo, 53 servicing agent of the PlaintifY to determine the amoim dus to the Plaint(y

Discwssion: .

Defendunts srgue that the Referee’s Report was not "niubstantiaily supported by the record.™
Defendants contend that Plalnti{Thas fidled to bntroduce evidetice establisking the propes foundsion
o determine the total amount due. tn addition, Defendants argue that Plaintif? cannio, a5 o matter
of law, move for a Judgment of Foreclosure mnd Sale without the Referee conducting a hearing
following the submission of objections, ‘

The Coun will first address Defendants contertion Gint the Referee’s Report vwas npd
subgtastially supporied by the record. “Althoegh the court is entitind to reject the report of a referes

and meke new Gadings the report eod recommendutions of a feferce should be confirmed if bis or



her findings are supported by the reord." (Galasso, Langlone & Botter, LLF v. Golosso, 8% A.D.3d
857, 898 [2* Dept 2011 Jfintemnal citations omitted]: Flagsrar Sank F.S.H. v. Konig, 153 AT3.3d
790 [2 Dept 2007); Citimartgage, Inc. v. Kidd, 148 ADId 767 2 Dept 2017]; Thomes w

Thomas, 21 A.D.3d 948 [2 Dept 20051.) The referce's findings and recommendations are sdvisory
aaly and have 7o binding cffect on the coirrt, which remains the ultimate arbiter of the dispute.

(GBK:0 Ins. Co, v AAAMG Leasing Corp.,148 AD.3d 703 [2* Dept 2017}.).

Here the referce’s findings with respect to the total amount due upon the mn&gaas e ol
substantiafly supported by the record. (Clrimortg., e, v. Kidd, 148 A.D.3d 767 {2 Dept 2017].)
Ms, Harrell's affidavit is based sofely upon & review of Well's Fargo's business records and does
nol include # Power of Attaney demonstrating the authority of the agent to 3ct an behalf of the
plattifl, (HSBC Bank USA, National Assoctation v. Cooper, 157 A.D.3d 775 {2 Dept Junvary 17,
J0L8]; HEBC Bank USA, XA, v, Beuts, 67 A.1.3d 735 {29 Dapt 2009]{holding thal the Piaintiff's
motior: must be accompaned by an * affidavit submitted either by an officer of the plaintlL or of
2 person acting with a velid power of attorney from the plaintifl, with personal knowiedge of the
relavant facts constituting the clnim, the defelt, ard Gy srhount due.”)

Plaioiff argues, in reply, that the Rooling and Servicing Agreements dated Navetnbot 29,
2007 were unexed 10 the Plaintifl's Masion for Summary hudgment and therefore considersd by the
Referoe, bowever, the Refenee’s Report of Amoust due fafled toindicate that it reviewed the Metion )
for Bumrnary Judgment, Furthermore, Plaintifl failed to.atach 2 copy af the Pooling and Servicing
Agreement 10 the within Motion o &3 an Exhibit in Reply. Herein, the Referce's ﬁndinés with
respect to the amoust due were not substantiatly supported by the record as the m:‘i:mtaﬁoh wits

promined on an affidavit of s servicing agent that waznot accompanied by a power of attomey or the
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servicing agreement, (HSBC Bank LS4, National Association v. Cooper, 157 AD. X 775 (2% Dept
Sanwary 17, 2018Y; HSBC Bank USA, A4 w Betis, 67 AD.3d 735 [2* Dept 2009.)
Defendants also argue that since tiwy appeared in the action, the Referct was roquired to bold
& hearing on notice to the Defendants. The eferee to-compute ix gonerally required to hold a hearing
on notice to those whio have oppeated in the action and 1o take proofs with respect to the issue of
amounts due the plaintiff under the tmns of the loan documents. (CPLR 4313; 243 West 98th
Condominiwm v. Shapire, 12 AD.3d 591 [2* Dept 2004).) Herein, the Referes failed 1o hold a
Inaring with respect to the issue of'amounts die and the Refires’s Report fisiled to indicate that the
Defendants's Chiections to the Propozed Referen Repart and the Referes wers dily considered.
Conclusion
For the reasons set forth above, it ix
QRDERED, that the referoe’s ceport dated August 223, 2017 Is vacated and the matter fs
remitted o refénee Jason S, Vishnick, Hsq. to hold an evideatisry hearing on notice t all parties
concerning the ammunt owved to the Plaintiff by the Defendants, and {t is further,

ORDERED, drit the Plointiff’s motion for a judgment of foreciosure and anle is denled
without prefudics to renew followlng Ehc submission of the reftrec’s raport, the findings of wiich
shall be based upon an evidentiazy hearing for which Flaintif¥ as well as the Defendsats and their
counsel ghafl be pravided with natice, and it i fither,

. ORDERED, that the plaintiff shall scrve o oppy of this ander with notice of entry on the

Defendants’ attomey and on roferes Jason S, Vishnick, Esq., and if is further



ORDERED that nfter the referec's heating on remand, the Plaintiff shall move for a judgment
of foreclosurs wnd sele withia thirty days after the issuante of & new releree’s report computing the

amount dus to the Plaintill

/" Bemice D. Siegal, 1.8, C.




